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competitors are not given clear instructions about seeking

Commission enforcement of its bulk rate rules against offending

MSOs. As a result, competing MVPDs have been given little

practical relief or guidance. The Commission should provide

competing MVPDs with clarification on how to enforce the uniform

rate requirement; the Commission should also create a specific

enforcement mechanism (i.e., complaint procedure) to assure

uniformity of rates.

The Commission is the only regulatory body which can provide

Liberty and other MVPDs with relief from the anticompetitive

effects of cable operator bulk rates. State and municipal agencies

generally have no interest, or legislative directive or authority

to promote competition against the franchised cable companies and,

therefore, cannot be expected to play any meaningful role in

resolving the bulk rate issue. In fact, the remedy which Liberty

seeks -- eliminating lower priced (though predatory), non-uniform

bulk rates would be a politically unpopular position for local

regulators to support.

B. Program Access.

1. Court TV.

Liberty greatly appreciates the Commission's recent

efforts to promote competition in the video marketplace as

exemplified by its resolution of the Court TV matter. Specifical

ly, Liberty applauds the Commission's expeditious analysis of Time

Warner's request for authorization of its exclusive contract with

Court TV. The Commission decision in this proceeding was released
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only about a month after all of the relevant filings were ultimate-

ly submitted.

However, it is imperative for the Commission to recognize that

Liberty exerted significant time, effort and capital to exercise

its lawful right to offer Court TV. Indeed, Liberty's efforts to

obtain access to Court TV have been ongoing at the Commission for

more than eight months, but in actuality have consumed more than

two years beginning when program access was first approved and then

denied by representatives of Court TV. In December 1993, Liberty

filed a program access complaint with the Commission against Court

TV. However, the Commission did not consider the complaint because

the Cable Services Bureau held it in abeyance pending the Commis-

sion's decision with respect to the Time Warner Exclusivity

P
., Wetltlon. While Liberty is certainly pleased that it and other

MVPD competitors will now be able to offer this popular program

ming, the Commission should understand that competition will only

be promoted if the Commission timely and aggressively responds to

such anticompetitive practices.

2. WCA Petition.

With respect to horizontally integrated cable operators

and program providers, the Commission last year adopted regulations

to implement the statutory prohibitions against coerced exclusive

programming contracts. However, these regulations, arguably, limit

w ~ Complaint of Liberty Cable Company v. Courtroom
Television Network, Order, CSR 4242-P, DA 94-397 (adopted March 25,
1994) .
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the effectiveness of the statute. Specifically, Section 76.1302(a)

of the Commission's rules provides that:

Any video programmer aggrieved by conduct that it alleges
to constitute a violation of the regulations set forth in
this subpart may commence an adjud~9atory proceeding at
the Commission. [Emphasis added.] -

On December 15, 1993, the Wireless Cable Association International

("WCA") filed a Petition for Partial Reconsideration asking the

Commission to amend its rules to also specifically afford standing

to file such a complaint to any aggrieved MVPD. In today's video

marketplace, it is unlikely that a video programming vendor will

risk alienating a cable operator with significant market power by

complaining to the Commission. Not only is WCA's proposal logical,

but it would certainly lessen the likelihood that a cable operator

will engage in coercive and retaliatory practices since a competing

MVPD that was a victim of such anticompetitive behavior will not be

encumbered with the same commercial inhibitions as a video

programmer.

FX provides an excellent example of the problem the WCA

Petition is attempting to address. While video programmers are

often victims of the anticompetitive practices of cable operators

and are provided for in Commission rules, in the case of FX, Fox

seems to be a willing conspirator with TCI. In cases where the

programmer is cooperating with a cable monopolist, the current

Commission regulations provide little relief for either consumers

or competing MVPDs, both of which are victims. Competition suffers

as a result.

47 C.F.R. § 76.1302(a).
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C. Cable Inside Wiring.

. . b h .. d' -illThe Commiss~on's order ~n the ca Ie orne w~r~ng procee 1ng-

recognizes that the intent of the Act was to promote competition.

Specifically, the order states that the definition of cable home

wiring adopted was intended to "give alternate providers adequate

access to the cable home wiring so that they may connect the wiring

to their systems without disrupting the subscriber's premises"'~

However, the Commission's rules were adopted with single family

residences in mind and take almost no account of the MOU environ-

ment in which Liberty is attempting to compete. Because the

definition of home wiring (for MOUs) contained in the Commission's

rules431 does not, in many cases, permit alternative providers to

connect subscribers to their systems without destroying the

subscriber's premises (because the wiring is embedded inside

walls), a significant disincentive exists for subscribers to switch

to these providers. On April 1, 1993, Liberty filed a Petition for

Reconsideration and Clarification of the Home Wiring Order asking

the Commission to modify its definition of home wiring and give

411 In the Matter of Implementation of the Cable Television
Consumer Protection and Competition Act of 1992 Cable Home Wiring,
MM Docket No. 92-260, 71 RR 2d 1214 (1993) ("Home Wiring Order").

I,g. at " 11-12.

~ According to 47 C.F.R. § 76.5(11) cable home wiring is
defined as "[t]he internal wiring contained within the premises of
a subscriber which begins at the demarcation point"; according to
47 C.F.R. § 76.5 (mm), "[f] or new and existing multiple unit
installations, the demarcation point shall be a point at (or about)
twelve inches outside of where the cable wire enters the subscrib
er's dwelling unit, but shall not include loop through or other
similar series cable wire".
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alternate providers like Liberty easier access to inside wiring.

Over a year later, the Commission has yet to act.

Liberty is not alone in seeking Commission relief. On July

27, 1993, a Joint Petition for Rulemaking was filed by the United

States Telephone Association ("USTA") and others which proposes,

among other things, that the Commission adopt rules that give cable

subscribers access to cable home wiring regardless of whether a

subscriber terminates service. 44
/ If such a rule were adopted, the

efforts of cable operators like Time Warner to complicate the

disconnection of its service and the hook-up of an alternate

provider's service would likely cease. 45/ Almost a year later,

however, the Commission has not resolved USTA's petition.

The longer the Commission fails to act on the above-referenced

petitions and to grant the requested relief, the more difficult it

will be for competing MVPDs to play a meaningful role in the video

marketplace. Thus, it is imperative that these issues be resolved

as expeditiously as possible.

D. Video Dialtone.

On January 14, 1994, Liberty began operating as a program

provider using New York Telephone's ("NYT") VDT system in New York

City. NYT is providing VDT service to a selected group of

44/

subscribers pursuant to a technical trial authorized by the

In the Matter of Joint Petition for Rulernaking to Estab
lish Rules for Subscriber Access to Cable Home Wiring for the
Delivery of Competing and ComplimentahY Video Services, RM No. 8380
released November 15, 1993.

~ ~ Section IV (D) herein which discusses Liberty's
experience with this type of behavior.
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This trial serves 2,500 subscribers in the borough

Liberty is informed and believes that, upon

46/

completion of the VDT trial, NYT will offer VDT service on a fully

tariffed basis throughout Manhattan. Liberty intends to subscribe

to this VDT service once it is tariffed and thereby offer a

multichannel video programming service to all of Manhattan.

Significantly, the Commission has yet to authorize a fully

tariffed VDT service in any market which, ultimately, will help

promote competition in the video marketplace. The processing of

most VDT Section 214 Applications appears to have been stalled

notwithstanding recent statements made by the Commission that it

intended to expedite their processing. Although the Commission is

wrestling with numerous, difficult VDT issues including cost

allocation and platform capacity, the fact remains that the

Commission has failed to encourage the use of VDT technology as an

alternative to traditional cable. This is particularly troubling

since Liberty, as a potential VDT customer, can use VDT to enhance

its ability to compete with the entrenched cable monopolist in New

York, not just in MOUs, but all households in the market.

Some argue that because there are so few homes passed by VDT

214 applications currently before the Commission, approval of such

applications will make very little difference in the amount of

competition that will develop. Liberty disagrees. Liberty knows

In the Matter of the Application of New York Telephone
for Authority Pursuant to Section 214 of the Communications Act of
1934. as amended. to Construct. Operate. Own and Maintain Facili
ties and Equipment to Test Video Dialtone Service in Portions of
New York City, 8 FCC Rcd 4325 (1993).
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that certain potential VDT providers have not filed 214 applica

tions because of the perception of delay and inaction at the

Commission. Once the Commission demonstrates its willingness and

ability to speedily act on these applications, many more will be

filed. This will increase the number of homes passed and the level

of competition to entrenched cable monopolists. Cable interests

have sought vigorously to block Commission approval of pending VDT

214 applications. Cable interests know their monopoly control is

threatened by VDT and are doing everything possible to stop it.

VI. Conclusion

The Act is a milestone in the evolution of competition in the

video marketplace. One of the principal goals of the Act is to

encourage the establishment of a dynamic and competitive market

place where consumers have access to a multitude of choices of

affordable, high-quality video services. Two years after its

passage, significant efforts have been exerted to reach this

objective, but for the most part, the entrenched cable monopolists

continue to dominate the industry and competition has been

effectively quashed. If there is ever to be any real competition,

the Commission must be more aggressive in promoting the growth of

competing MVPDs, more nurturing of their nascent competitive

efforts, and more responsive to MVPD's concerns.

The Commission should, as quickly as possible, resolve the

issues raised in the various pending cable proceedings specified

herein and grant relief which will promote competition. In

addition, the Commission, as a general matter, should whenever
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confronted with allegations of a MBO engaging in anticompetitive

practices, impose on the MSO the burden of demonstrating that the

activity does not have an anticompetitive effect on competing

MVPDs. 471 Thus, the Commission should adopt a presumption in favor

of the competing MVPD with the incumbent monopolists having the

burden of disproving the claims. With the proper safeguards to

ensure that frivolous suits are not brought, this approach would

certainly help to promote competition in the video marketplace.

We are at a critical point in the development of the video

market. It is imperative that the Commission take an active role

in fostering competition, today, to ensure that a competitive

marketplace exists tomorrow.

Respectfully submitted,
LIBBRTY CABLB COMPANY, INC.

GINSBURG, PBLDMAN AND BRBSS
CHARTBRBD, ITS ATTORNEYS

By: ~;s. 7l~--
~M. Rivera

Jay S. Newman
Suite 800
Connecticut Avenue, NW
Washington, DC 20036
202-637-9000

Dated: June 29, 1994

471 Cf. Exclusivity Order at , 26 which, in the context of an
exclusive programming contract, states that "the burden of proof
(both the burden of production and persuasion) [is] on the
proponent of an exclusive agreement. Given Congress' express
desire to foster the development of competition in the market for
distribution of video programming, any party seeking a determina
tion that such an agreement meets the statutory public interest
standard bears the burden of demonstrating that the proposed
exclusivity provides sufficient pUblic interest benefits to
outweigh the presumptively anticompetitive effect on competing
distributors".
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I LIBERTY CABLE SAVINGS:

::::::;:;:::;:::::::::::::::::::::;::;:::;::;:;:::::;:::;:::::::;:::::;:::::;:;:::;:;:;:::::::;:;:;:;:::::::::;:;:;:;::.;.:.: '.. :::::::;': :::::::;:::;::: :.:;::::::;:;:;:::;:;:;:::;.:.:.:.:.: ,.; ; :....... ::::;:::::::; :;:::::::: .;.. ::::::::~f:::::::::: :..:::::>;.::;::;:::::;:::.;.:.; :....... :::::::::::::;".::::';:::::;:::::;::::: r:r:~~i/\~~L:~~:

Liberty Cable S12.oo S12.oo
Time Warner $23.58 $27.02
Liberty Savings Per Month $11.58 $15.02
Percent Savings 490;/0 56%

Liberty Cable
TimeWamer
Liberty Savings Per Month
Percent Savings

$15.00
$36.53
S21.53
59%

$15.00
S45.47
S30.47
67%

Liberty Cable
Time Warner
Liberty Savings Per Month
Percent Savings

.. ····::~~~;~i~,;,j::~:;~:·'I~II:il'::r:.:.}:.:.:.:.:.:: ..:::.:.:.::.:.:.:.:.:::::...:.:.::::;:\:::::M::::::Jr;IIUill~;I~I'I:i:llljlll'1111!illlllllilllill:llll1il!!'ilii!I~.f:111Iil~I!!illlll
$27.00 S37.oo
$45.53 S54.47
S18.53 S17.47
41% 28%

Liberty Cable
Time Warner
Liberty Savings Per Month
Percent Savings

$35.00
$53.53
$18.35
35%

$45.00
$62.47
S17.47
28%

Liberty Cable $39.00 $49.00
Time Warner $60.53 S69.47
Liberty Savings Per Month $21.53 $20.47
Percent Savings 36% 29%

·Basic service with Liberty Cable includes over 60 cable and broadcast channels, including
Bravo. Basic service with Time Warner includes 34 channels; Bravo is sold as a Premium
by Time Warner. Each company includes one converter box and one remote in the Basic
service charge.

Liberty Cable has several discounted Premium packages offering additional savings of
25% offour already low prices.
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Ms. B1ccn HlJIIITd
DepIrtmeut of Telecommunications

an4Bnergy
City of New YoT1r
7S Put P1Ice, 6th FJoor
New York. NY 10007

Re: lU.cal Conduct by 11rne Warner Cable of New York City

Dear Ms. Huggard:

I am the Prcaidcnt of Liberty ClbJc Compuy. IDe. ~l..ibcrlyW). I am wridDa to
compllfn about the h.uusment by Time WIlDClr Cable of New York City (ltnmo WIIDlCfW

) of
Uberty and Libedy'. sublcdbers at 860 United NadmJ Plaza and I1S Central Part Weal
TbeIe ue many former nme Waner subscdben at theIe btildinp wbo have been swlIching
to Liberty. Time Warner' has been sending lettelJ to these IUbecribets stating - faJse1y - that
"ltmc WarDell' will diacoIltinue thclr billiA& only aftec 'lime WerJ"M has terminated itllines and
coUccled all of its equipment. AI you know~ the CODSUmer protection standards in Thne
Warner-a franchise expressly provide at Section 9.4 1h8t nme Warner's billing stops no later
than three (3) days after "I'iIM Wamer bas teeeived a equest for cIiscoJlnectioo. Under the
franchise, biDing ceues upoa.~ of tcnnination~ without reference to when equipment
is dllCOlmeOted or oollected.

Furthermore, nme Warner bas abo been taling I..iht.rty subscribers - falsely - that
Liberty technidans rna)' be pracnt at the switch ow:!' from Time Warner to Liberty service cmJy
for purpose of providin&: 'n_ Warner terJlnidans access to the lUbscribcr's aputrnalt 30 that
Time Wimer teobaiciaot can d1Ic:oMect and collect~t. As you know, Sectklo 3.3 of
the flandlfJe pmhlblts 11me WarDa' from~ with die inItalJation and qxradon of a
competing cable II1eYisioA IelViI:e in New York City. 11me Warner's illegal policy iDtaferes
with the ripts of aublCriben - either Oft their owa or datwP LIberty - to dlsoonDeel tbe:Ir own
\dev.lsion set from Time Wamcr'a cable 10 that Liberty'.~ 8el'Yke can be connected.

01.
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Ms. BJccA HlIgan:t
Yay 9. 1994
Pase2

Uberty ha, over tho last two years, attempted to gaJn the cooperation of Time Wamer
to CUU1C a smooth awildl-over from Time Warner to Liberty aervice with minim" diJntpUon
to sublmnm. It would appear that IiIIee your cleputIDeftt Is DOW without a commIlIIoaer.
nme Wamer is~ 10 ita previous bad habits and iIlepJ1y thwarting the mtxoductioI1 of
oompetitimt inN~ York Citr- YftIlf prompt attaltiDn to and mtervention in this matta' 'M]U]d
be greatly app~tec1. Ifyou have any questfons, plc:ase call me.

SinCCR1YJ

t INC.

QC: R. Aurelio

O!
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EXHIBI'I'~:B

Page 3 of 3

Mr. LoYe
8~C Utl1-t.d "1:;iona plaza
If_ 'fork, WY 10017
Apt. 23A

bUr Mr. lAve:

gil april as, 19''',. "e reoe1'\re4 t:he at'.tAc:m..-4 dlsconnec:t1oh fCl... from
J,l~~y 0IJ)1.. You lIttould be ·a!llU'e that: t:ht. i- • f'ora u."4 by
.t.:UMrt.y cabl. vit:llout any authorizat:ion £roa "1.. tfarner b.'ble Of
New YOX"k CU;y_ In order to ~voic1 any con:f'uelon, we are. wrjtlnq t.o
r_td.nd rou ot' (a) yC)v ri9hts t.o reblift your 1.'ble. Wa.l'ner ~ble
te.l."isJ.on senlce, and (b) YObr obligations ift t:he Clvent t:hat you
ohoose to di~ect. our 5e1'V1ce.

It 1~ l~rtant for you tQ und~etand that it 1s your le9~1 right
to X"et.a1n your 'l"i...a Warner SUV!Qe 1.n adcl1tion to, or ifl.~e.d ot 4

Liberty· S B4!lt:vioe" w. wou1d like: to continue to s.t-ve yO\l in th~

tllt.ul"e .s. " ccmt1t')tle to p:ovld.e ow: c;ustolle.tll with ~Q ~ t. In
oable proqraa1n9 and with the lat=.est. !n bM:shnologtCMll fnnovat.fo~Q"

Jf yoq Pl:'~with your diaoonneeUon r~.t, YOll shoUld be 8f1al"e
~ your obli9_t.ions 'to us e.e.... only a''''r you bave notified us
of youX' d_ire ~ 4bconnact# tie hav. tanaina'ted our Un. IIInd
collected all Of our equiPMent" It '.ttl at: thts poln~ t:hat you will
GO long.):' be a oustoJ1er and that your aonthly bil1i1\9 will tlitop.

1I'.ltJa.~ you nor .aay other third party,. lncl~it1CJ Libet"ty cable, is
aut:J)o!"l,ed to per~Ortlt.dicoonneotion of ou~ equipaent. If you
au;thor ize Liberty to act as your agent to anMtge. for your
~U.oO(tneotion, ~iJ:)erty ~101"CCI.$ NY repre$ent you 4t your
_partll.ftt foi: ~he .01- pu~ae of pr9Yi41n9 our technicians. ~ooess
'to perforJa the disconnection and colleet· oUt' equj.p-.ont:.

Ple••• be assurec1 that if you choose to di&oorJQeot your "i•• "'~mer
~jce, Vf!: will take all steps within our cont.rol to ensure that.
this v.111 hR a cMl)O~h pt'ooo~s..

Sinoerely yours,

~~
Alexis K.rrl~t ~
Coot'41nator~iotllOperations

ii:,.· 11..,_ «:tNr fII \WIt f:M tJp s-~ !'twf" ""').I4'."'~ JfoI1I1.....~
•u. ~ erJ''''- f;~~ t.f':

.. : . . .

m"d ~t6U:.9Z8Zt6 01
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Sllaal Reliability: Iu nbattnl\. undecsrouQd f (ansmission ofvideo signals via fibec and coaxial cable is
die opdraum method (0 achi e superior reliability. Microwave tcansmissioo, used by Liberty, has a long hb1.OI)'
ofq4NIdnaable reliability. ring receat stoons to New Yock Oty., ealire Uberty buildings were without service
It1t up to three days. Durin the recent World Trade center expt~Ol\,Uberty c;uctomers and non-cable TV
homes lost maoy broadcast gnals for the day, while 1ime Warner Cable o( New York atycustomers ~e(i(ted
fmIII ourdirect reed Crom th uc(worfe.s and received 211 critit:::tl programming.

BspeI'Ience: Crain's K .York Business has noted that Uberty's chairman, Peter Pricct"has no experience
Ia cable. HIs record bas b n marked with Jess than stunning successes, including a bumpy tcaurc at the Post

aad.ne National, the~l~ daily Dewspaper that ceased publicatton in 1991 amid huge losses."

Regalatory Controls: In the same Crain~ article, Commissioner William F: Squadron of the N~ York
0t1 Department ofThle lunications and Ener£)' (OTE) warns COQSUmets to be cautious with systems such
• LIberty. stating ~ere is less protection for the consumer since therte unregulated." Tune Wamei cable ~!
N.-York Oty is a cable tel vision company t'macbfsed by the Oty and Slate of New York. As such,iUs subject
(0 a host ot regulations the City DTE, the State Commission on Cable Televisiol1, ud the Federal
CoaumIaications Commlssi a (FCC). Those agencies regulate virtually every ~pect of Tune Warner Cable of
New Yotk Oty's operatlo . Libeny. an unCranchised operator, has an FCC microwave lice.asc. but is not
~ In any other r by the FCC or the Oty or State regulatory agencies. You may be saddled with
IJbertysexvice for up to 10 ea.n; with no recourse to the cable regulatory agencies.

rice: Uherty typically seeks Sor 10 year contracts and requires the building OW!lets

for aU building residents. TIme Warner Cable of New York aty normally dwJc:s
ble service and permlts subscribers to cancel whenever they want. Also, nme Warner
en bulk rates to buftdlngs wlth l' or mace unia. Our bulk rates ue Vl".ry competitive
in view of the greater number ofservices that we offer.

Contract Thrm and
to subscribe to cable se
oaly residents who want
Cable ofNew York aty
with Libertys, particularl

Programming: TIm Warner Cable of New York City oreers 57 channels of Standard Plus servi~
CGIIIIJIR'd to Ubert~4 nel service. TIme Warner Cable~New York aty carries mao" pcostU1 seMces

S ·Ie with Ubert inclUding New York 1 News- New Y~tX aty~ only all-news teleWsfoa Chaaael.
rt~ ostalgia Tel isfon, Cartoon Network. vrSNt The Box, Qve. 9 municipal and public access

and 3ilme Wan) r Home Theatre pay-per-vIew chailn~ .

Converter Boxes: hile Uberty claims that no .coovert~ box is needed. those ct1stomers Who wish to

subscribe to HBO or ot er premium services must -have a converter box. Uberty charges $10 Cor every
additional converter box, hUe TIme Warner Cable of New York Oly does not charge foc the co4verter for the
primary outlet and chacg only $9 for each additional outlet, which includes all premium services ordered on
!he primary set.

j
j'

Dedicated 0 bringiIlg you. the best in home entertainme~t

I ;'
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Our Town, Vol. 25, No.2, June 23, 1994 'j;",'

Wouldn't you like to tell
your cable TV company

what you really
think of thent?

Liberty customers did!
"0ur conclusion to go with Liberty Cable was based upon

the high marks given to Liberty by residents of other build
ings who previously converted ... we haven't been disap
pointed. Some residents who used to pay over $100 per
month with Time Warner, cut their bill by more than half."

Board Vice President
239 East 19th Street

"Liberty is the best thing that ever happened to us .. .! am
getting a crystal clear picture versus the crummy picture I
(Tilt \l/l'th limp W~rnpr T ~ct hilt "At lp'__H.,t \lIP <:lorp ~~,,;n(T 00

"I have been extremely happy with the clarity of picture
reception and the quality of your service and find that
many of my neighbors share that opinion. Without a
doubt, Liberty Cable is the superior cable company."

Resident
150 East 69th Street

"The changeover from Time Warner to Liberty Cable
was completed with expediency, professionalism,
and a high degree of personal service. The share-



l10ard Vice President
555 Park Avenue

....... -- ---0-- ------ 1\"..1

ings who previously converted ... we haven't been disap
pointed. Some residents who used to pay over $100 per
month with Time Warner, cut their bill by more than half."

Board Vice President
239 East 19th Street

"Liberty is the best thing that ever happened to us .. .! am
getting a crystal clear picture versus the crummy picture I
got with Time Warner. Last but not least, we are saving a
substantial amount of money using your service."

Board President
160 East 65th Street

"Every promise made has been more than met by your
company... I know our shareholders are delighted we
made the decision to go with Liberty:'

Board President
10 West 66th Street

"The residents of 207 are still "marveling" at how well the
installation of the Liberty Cable system was
performed ... in fact, we'll probably remember December
II more as the day that "Liberty" took 207 by "storm"
rather than the day the "Storm" took New York City."

Board President
207 East 74th Street

"The conversion of cable service at 555 Park from
Manhattan Cable to Liberty was accomplished with com
plete success. Liberty Cable has provided us what you
promised."

many or my Iltaguuuu, "'11<1 • .., .u~. ~t' •••• ~ •..

doubt, Liberty Cable is the superior cable company."

Resident
150 East 69th Street

"The changeover from Time Warner to Liberty Cable
was completed with expediency, professionalism,
and a high degree of personal service. The share
holders of 80 East End Avenue are delighted with
the new service. In fact, I've been spreading the
good word about Liberty to all my neighbors!"

Board President
80 East End Avenue

"We are delighted with Liberty service and the quality
of the picture. Dealing with Liberty Cable has been a
breath of spring compared to the bitter wintry approach
of Manhattan Cable."

Board President
60 Sutton Place South

"we love the spirit of competition; you are just that
against Paragon, BQ Cable; and Manhattan Cable compa
nies. Our hats off to you for breaking the monopoly."

Resident
1675 York Avenue

"0ur reception and the selection of channels available are
superior to our previous cable service. I've heard nothing
but compliments from shareholders."

Board President
345 East 52nd Street
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EXHIBITE
Page 1 of 1

lBDTY CAlILB COJll'ANY, INC.
I'AIlffC1l'AUON IN FCC CAIILB ntOCBBDlNGS

• CIIbk Mut CtIn1Ill."",...,.." Co,.. (MM Docket No. 92-259)
Comments .filed 1/4/93

• 011* lltRu .... (11M 1JtIeUt No. 92-2611)
Comments jUed 12/1/92
Reply Comments jUed 12/15/92
Petition for Reconritleration and Clarification jUed 4/1/93

• 0J1Ik H...~ (DI13_)
Comments flied 12/21/93

• CtIIJk ero.. Ow..,.., etc. (MM Docket No. 92-264)
Comments filed 2/9/93

• CII1JIe ,.,...,...., Aecea (MM Docket No. 92-265)
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Re: Complaint Against Paragon Cable Manhattan

Dear Ms. Huggard:

I represent Liberty Cable Company, Inc. (ItLiberty"). I
am writing on behalf of Liberty to complain about a violation by
Paragon Cable Manhattan ("Paragon") of its New York City Franchise
obligations, Executive Law § 828, and the Cable Home Wiring
provisions of the Federal Communications Commission, 47 C.F.R.
§ 76.802. Paragon has been proposing to building owners in its
franchise area an illegal Cable Installation Agreement (the
"Agreement"), a copy of which is enclosed. The Agreement provides
that Paragon will install a conduit system in a new building under
construction (the "Conduit System"). The Conduit system will, upon
completion, be owned by the building owner and used by Paragon to
provide cable television service to building residents. However,
Paragon will be the sole and exclusive user of the Conduit system.

The Agreement provides at ! 4 (b) that "Paragon's right and
privilege to utilize, and install equipment or facilities in, the
Conduit System, including inside any junction boxes, pull boxes,
lock boxes or gem boxes appurtenant to the Conduit System, shall be
eXClusive, and owner shall not permit any other person to utilize,
or install equipment or facilities in or appurtenant to, the
Conduit System without Paragon's prior written consent. 1t

The effect of Paragon's exclusive control of the Conduit
System is that Liberty and other multichannel video programming
distributors ("HVPD' s") are precluded from ever providing competing
cable television service at buildings SUbject to the Agreement. A
competing MVPD unable to use the Conduit System will have to core
drill stairwells and hallways to construct a new and redundant
conduit system--a process building owners will not tolerate.
Moreover, the expense of a redundant conduit system will make it
economically impossible for Liberty or any other MVPD to provide a
competing cable television service.

Admittod in New Jersey and Now York
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The cost of constructing a redundant conduit system can
be ameliorated somewhat by the use of hallway molding. However, it
has been Liberty's experience that building owners loathe hallway
molding and will not, if given the choice, allow its installation.
Liberty's experience has been confirmed by numerous co-ops that
have vigorously resisted the installation of hallway molding in
their buildings by Paragon and Manhattan Cable. See In the Matter
of the Application of 86th Street Tenants Corp., Fifty-First
Beekman Corp., 19 East 88th Street, Inc., 145 East 84th Street
Owners Corp., 650 Park Avenue Corp., 45 East 72nd street. Inc ••
Phoenix Owners Corp. and 555 Park Avenue. Inc. v. The New York
state commission on Cable Television. Paragon Cable Manhattan and
Time Warner of New York city, New York Supreme Court, New York
County, Index No. 105358/93. Unlike Paragon, Liberty is not able
to force unwanted hallway molding on a building owner pursuant to
Executive Law § 828.

Paragon's exclusive control of the Conduit System
violates Executive Law § 828(3) which prohibits the building owner
and Paragon from entering into any agreement "that would have the
effect, directly or indirectly of diminishing or interfering with
existing rights of any tenant or other occupant of such building to
use or avail himself of master or individual antenna equipment."
The building resident's right to choose his or her own provider of
cable television service is paramount under both state and federal
law. The Agreement illegally prevents the exercise of the
consumer's fundamental right to choose by controlling the conduit
through which that choice is exercised.

Paragon tries to justify its exclusive control over the
Conduit System by paying for the installation. However, Paragon
has a statutory and Franchise obligation to pay for the
installation of the Conduit System even in the absence of any
exclusive agreement. See Executive Law § 828 (1) (a) (ii), and
Paragon's Franchise at Section 3. Paragon is specifically barred
by Executive Law § 828 (1) (b) from receiving or demanding any
consideration from a building owner in exchange for installing the
Conduit System in the building. Such prohibited consideration
includes receiving or demanding the exclusive right to use the
Conduit System.

Paragon's exclusive control of the Conduit System
precludes building residents from taking advantage of the federal
Cable Home Wiring rUles in 47 C.F.R. § 76.802. Under the Cable
Home Wiring rules, Paragon must, upon the termination of Paragon
service, offer to sell its former subscriber sufficient cable
within the Conduit System to permit a competing MVPD to provide
service. The purpose of this requirement is to promote the
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introduction of competing cable television service by other MVPD's.
See Report and Order. In the Matter of Implementation of the Cable
Television Consumer Protection and Competition Act of 1992 - Cable
Home Wiring, MM Docket No. 92-260, FCC 93-73, Adopted February 1,
1993 and Released February 2, 1993.

The effect of Paragon's exclusive control of the Conduit
System renders the Cable Home Wiring rules a nUllity. A subscriber
may, in theory, be able to purchase Paragon's cable in the Conduit
system but no other MVPD will be able to connect to that cable
because Paragon controls the conduit in which the cable is located.
Furthermore, the Agreement expressly provides in i 5 that building
residents may not acquire any interest in their Cable Home Wiring
and that Paragon can remove Cable Home Wiring from the building
upon the termination of service.

The Agreement violates Appendix B, § I (B) (2) of the
Franchise which provides "the installation of all cables, wires, or
other component parts .Q! ~ system in any structure will be
undertaken in a manner which does not interfere with the operation
of any existing MATV, SMATV, MDS, DBS, or other distribution system
in said structure, including AnY conduit used in connection with
such other system." (emphasis added) This provision expressly
prohibits Paragon from interfering with the shared use of conduits
by competing MVPD's.

Paragon's New York City Franchise requires at § 3.2.01
that Paragon "shall [not] discriminat[e], nor permit discrimination
between or among any persons, in the availability of services or
the rates, terms and conditions thereof." The Agreement
discriminates between different building owners and for that reason
alone is illegal. The Agreement is a radical departure from
Paragon's past installation practices at new buildings under
construction. Paragon has not claimed the exclusive right to use
conduit systems in new buildings constructed during the 1980's. A
careful investigation and examination of Paragon's installation and
construction practices--both past and present--will show that the
Agreement is discriminatory in violation of § 3.2.01 of the
Franchise.

The Agreement violates § 3.3 of the' Franchise which
provides that Paragon "shall not interfere in any way with, or
utilize, any master antenna systems, satellite master antenna
system, or any other similar system within any building."
Paragon's exclusive control of the Conduit System precludes the
installation of competing MVPD systems. Indeed, it was clearly
intended to achieve precisely that end. If Paragon were truly
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concerned about interference with its equipment by other users of
the Conduit System, it could simply install larger conduit.

The Agreement violates § 8.3 of the Franchise which
provides that Paragon "shall not interfere with the ability of each
subscriber to utilize his or her television receiver for any normal
purpose. " In light of the Cable Home Wiring rules, the "normal
purpose" of subscribers' television receivers now extends to
interconnecting with competing MVPD' s. That normal purpose is
frustrated by Paragon's exclusive control of the Conduit System.

Liberty respectfully requests that your office
investigate the use of the Agreement by Paragon and order the
following remedial action: (1) direct Paragon to immediately
cease using the Agreement; (2) nullify any executed Agreements,
(3) require Paragon to install conduit and appurtenant hardware
(e.g. lock boxes) only on a non-exclusive basis and of sufficient
size and diameter to accommodate the installation of cable,
splitters and associated hardware by at least two (2) other MVPD's
and to notify your office and Liberty of such installations at
least ninety (90) days in advance. Your prompt attention to this
matter and cooperation is appreciated.

Sincerely,

6/
W. James MacNaughton

WJM:lw
Enclosure
cc: John Rigsby, President, Paragon Cable Manhattan

William Finneran, Chairman
New York State Commission on Cable Television

Oliver Koppel, Esq.
New York Attorney General

The Hon. Rudolph Guiliani, Mayor
The Hon. Ruth Messinger, Manhattan Borough President
Susan Kassapian, Esq., Assistant Commissioner

Department of Consumer Affairs
bcc: P. Price

H. Milstein
L. Constantine
J. Oppenheim
A. Berkman
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W]1JBERTY~!:£
'"MedtIIoB Awnue, New Vark, N..., York 10022
(2J2) 891."" Fall( (212) .,,-12Jo&

January 29, 1993

'!he lion. 1f1111_ r. SqUadron
CoIIa:l••J.onez:
'!he City Of Mew york
~nt ot Telecommunications

and Inervy
75 Park Plac., 6th Floor
lew York, MY 10007

.e; 111,,'1 I'rMOhi.. MlndMat.l

D.ar Ce-ml••ioner Squadron1

As you know, t.ba Tiaae WU'"er I tnc. aable oOlBPIIl1.. for
NaDbattau, '1',,"- Warner Cable g~ ... lradc City ud par-.cm Cable
Manhattan ("!iM Warner") I are r..ar~ uaUc tJlej,J: franchi... to
pl•• tali: cul. 1ft publicly aceuaibl. are... of a.idential
builtin,_. !M D..-rtNnt 0' -relecOMunicat1on8 aIleS~ (tJ:ae
IIDepuotllent") 1. Oft record. al o0ll8tl'UUt Uta &-4lqUit:_nt to ..an
that ~ime Warner must place it. c~le. 11'1 tbe hallway. of each
buJo141n; in Manhattan without regard to whether All,. b\111cUnq
r ••1dent actually requ••-t. '.rille Warner ••rvice (th. "Hallway Wiring
Requ1r_Dt" ) •

It hu 00- to QUI: attention that the DepartMDt i. now
enta~t.inin9 td hoc I:equ••ts for the walv.~ of the Hallway W1ri&9
R8qu.ireaent. in conjunction with tbe .al. of I)ulk &"ate cable
tel.vision ••%"Vice by riM wuner. beloaeel pl.... fim! • letter
dated January 14, 1993 frotll Time Warner to tbe hoard ~.i<1.nt of
a co-op offerinv to "4111qantly p~.u." tbe Dapartmaftt·. waiver o~
the Ball~.y Wirinq .equirement tor its bulk rate cu.~~~•.

M you know I Liberty b... 1n.t.alled 1t. eel. in 1:be conc.aled
conduits of many bui14i.Dq. ln Nallb.attlln. The•• 1nstallat,101l. ware
lIUl4e on the a.lwapt,1on that 1'1.- ".rn.~ would in.tall it. equ1p11t1ftt
in tbe hallways of the buil<1inq a. Z'ecrui~a4 by tU t::anchise.
'l'h4a••••pilf:lIte inatallation. &88Ure 'that tbere 18 ftO int,,'..encel
bet:ween Liberty ane! Time Warner operations and to p.roV'ide Cu.tOlllZ'S
a obotce of .ervic••

•
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Tbe wai.er of ~. la11".y Wiring &equir.-enU will -.ppuently
allow If1.. Waner t.o in.tall itl cabl. in conaealed conduit. which
arA OJ.' "1' be aacupia4 by L~rt:y. '!"his will incr.a•• t1ae Fo..-ot;
for phYI1eal illtertarance and c:onfl.ict between Tia. Wunar an4
Liberty and in so.. ca... foreolose acoess .nd preclu~. choioe of
s8n10.8.

'ti.Jae Warner oontinues to flagrantly i9no~B its franohi••
Ob11c.tion. .tJ:anuoully ...ott.tees by tJw City to ..t.n.ur" pr.oraer
••&'.£e8 an4 4i.ooura9_ alltl-eoapetitiv. actl. YOUI' de~nt .Ult
i.e s....uata ac:ti~ to enforce the tranable. al\d gealle
COllaborat1nq with Time W.~ner to permit their evading i~~ t.~•.

Sincerely,

OC I ... Aurelio - 'I:'..~nt,
....... W__.r IYC CMl. GI'OUp

n. 110II.. Wil1i_ ';'..-uran - ellairaan,
... Yo~k .tate e:e-.i•• :I.on 01\
Cabl. hlavi.:l.on

•
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~.'M'WA."'.
~ CA .... Of NEW YORK em

':

January 14, 1993

MI. SbeWonp~
a-dPlwtclaJt
345 ...«I St1eIt ArL Ide
New York. NY 10021

Re: 345 Dut (B Street I Block 11444

DfIar ),{r. P1'lftkeJ:

A preyiQQ iftapeadoa of the .tsti. cabla~ 'Yltem at 345 Bast 69 Sa.~ tbat
It has detedo1'ated ad 11 In JIIICl of~ matntenuce an411p1lr. We 'MIlIcI,~
Wra to~ i........... to CD'ftCt the.e problems and, JA that Pft'C*I. JfC'YWe OU1' 1'1_
ftPUcIed~. ~pi.- .ftDd IIUIWy wb5dl deIaI1I dill ooncIult MIlt. •

Irlld4ldcn. we wJb IUInIt. IDd dlJi..dy pursue, • requd 1br • waIVer otdie New Ymk CIty
D:el1lb1c wfrfnc relluit..-ts 10 .. we CIft contln_ to pmvide _11 seMce CbroUIh d1e
eotlduit syltem. We will need your UlIICInco 1A thb encIeIvor. Specifica11y. w. wU1 uk that
you IUbnlit to u..."*- requIIt far the exemption. In that roquelt, it it reoomnr.ewJcd da&t
you paJVfck the City wItIlllMUl'lftCe tb&t TJm. Warner C&b1e ofNew York City f'TWCNYC·)
wID hive acceu IlOCIIIII)' to~P'OIftPt and. offtoIeat..m.o. to ourc~. AlIo, feel
fNe tD lDelude Illy ott.C'Moas that you feel the waiverII~. W. will thea &1IINnlt our
pedtioa, inco1paJstml your wt1tten tequelt, topdler with • deIcrlption of the~ wJriDa
method.

In order for '" to bePt ..wodtdelotlbed iD th. o.teIcMd 1N.tVe"f, "will MICl ycNr .....1CIftOe
to II'1'Il1F acceII bUG eIdl unit of tbe bulJdinC in aocordanat with a paJ.'2U8ld lOhedule.
Finally, it Ihoa1d. be WKlerIUJOd tltat this system 11 the sole poperty of TWOfYC. "., we
need MaUUOIItbit the buU4ia. will not interfere with, nor authorize third PIrtieI to util1le any
part oft 'IWCNfCis cable and equipment.

n-(f""~f :'IIlhtt/.'·~".l".orlt(J'.\' ,.e-''''~t_t '''If .....1, \1' '(lttltl TI'I::I:I, WI.~~ttf ' •.J ~u. ~.I/tfI.r. - . •


